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In most states, requirements as to notice of foreclosure sales are regulated by statute; and where, by force of a statute providing 
for sales of mortgaged property, the decree authorizing the sale is made a part of the statute, the provisions of the decree as to 


notice of sale must be strictly complied with to effect a valid sale.! 


The object of a notice of sale is to inform the public of the nature and condition of the property to be sold, and of the time, 
place, and terms of the sale. Notices are given for the purpose of securing bidders, and to prevent a sacrifice of the property. 
If these objects are attained, immaterial errors and mistakes will not affect the sufficiency of the notice; but if any mistakes or 
omissions occur in the notices of sale, which are calculated to deter or mislead bidders, to depreciate the value of the property, 
or to prevent it from bringing a fair price, such mistakes or omissions will be fatal to the validity of the notice, and also to 


the sale made pursuant to it? 


It has been held that the holder of a mortgage lien on property sold who did not receive notice of the date and place of the sale 
is denied due process. Mere notice of the pendency of the foreclosure proceedings and that the property will be sold at some 


point in the future is insufficient. 
As in the case of judicial sales generally, the appointment of a person to make a foreclosure sale rests in the discretion of the 


trial court, subject to review only if such discretion is abused, and such a sale must be made by the person designated in the 
decree, or under his or her immediate direction and supervision, or by an auctioneer in his or her presence. A sheriff or the 
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sheriffs deputy may be authorized to carry a decree of foreclosure into execution. In such case, the authority of the officer is 


derived from the decree, and not from the order of sale issued by the clerk of the court. 
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On /date of modification], [name of trustor], as trustor, and [name of trustee], as trustee, modified the terms of payment 
contained in the above-described note and mortgage by mutual agreement. On the back of the original note and mortgage, the 
new agreement was endorsed as follows: [statement of terms of endorsement]. 
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JUDGMENT 


This cause came on for hearing before this court, sitting without a jury, with /name of promissory note], attorney at law, appearing 
as attorney for /name of plaintiff], plaintiff, and [name of attorney for defendants], attorney at law, appearing as attorney for 
[name of defendant 1] and [name of defendant 2], defendants; and 


The action having been dismissed as to defendant /name of defendant 3], and evidence both oral and documentary having been 
introduced; and 


It appearing to this court from the evidence introduced that there is now due and unpaid to the plaintiff from the defendants 
[name of defendant 1] and [name of defendant 2], for principal and interest on the promissory note alleged in the complaint, 
the sum of $/dollar amount of principal], principal, and $/dollar amount of interest], interest, and also the sum of $/dollar 
amount of sum expended under mortgage terms], expended under the terms of the mortgage alleged in the complaint, and the 
further sum of $/dollar amount of attorney fees], allowed by this court for attorney fees for foreclosing the mortgage, making 
a total sum of $/dollar amount of total sum due], with interest at the rate of [percentage rate of annual interest]*6 per annum 
from the date of this decree until paid; and 


It further appearing to this court that all of the above sums constitute valid liens on the lands and premises described below, and 
that payment of such sums is secured by the mortgage mentioned above; and 


It further appearing to this court that defendants /name of defendant 1] and [name of defendant 2] are personally liable to 
plaintiff for the whole amount of the above sums, and that plaintiff is entitled to have the mortgage enforced and foreclosed 
and the lands and premises described in such mortgage sold in the manner prescribed by law, and the proceeds arising from 
such sale applied as set out; and 
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This court being fully advised and having filed its findings of fact and conclusions of law, and having directed that judgment 
be entered in accordance with those findings and conclusions; 


It 1s ordered, adjudged, and decreed that: 


. There is due to plaintiff from the defendants /name of defendant 1] and [name of defendant 2] the total sum of $/dollar amount 


of principal, interest, expenditures, and attorney fees], for principal, interest, expenditures, and attorney fees, and also the sum 
of $/dollar amount of litigation costs and expenses] for costs and expenses of this proceeding, with interest on the whole from 
the date of this decree at /percentage rate of annual interest]/% per annum; 


. The encumbered premises described subsequently be sold at public auction by a /commissioner/[title of official]] of this court, 


in the manner prescribed by law, and that any party to this suit may become a purchaser at the auction; 


. Defendants and all persons claiming under them, or either of them, and all persons having liens subsequent to the mortgage 


on the property described in the mortgage, and their personal representatives, be forever barred and foreclosed of and from all 
equity of redemption and claim in and to the encumbered property, and every part of the property; 


. The /commissioner/[title of official]], after the time allowed by law for redemption has expired, execute a deed to the purchaser 


or purchasers at the sale; 


. If any of the parties to this action who may be in possession of the premises, or any part of the premises, or any person who has 


come into possession under them, or either of them, since the commencement of this action, refuse to deliver possession of the 
premises to the purchaser or purchasers on the production of the /commissioner/[title of official]]'s deed, a writ of assistance 
may be issued without further notice to compel delivery to the purchaser or purchasers; 


. The /commissioner/[title of official]] shall first apply the proceeds of sale to the payment of /commissioner/[title of official] J's 


fees, disbursements, and commissions on the sale and, secondly to the payment of $/dollar amount of principal, interest, 
expenditures, and attorney fees] due and owing plaintiff for the principal, interest, expenditures, and attorney fees, and $/dollar 
amount of costs] due plaintiff for costs of this suit, with interest on the whole from the date of this decree at [percentage rate 
of annual interest]% per annum; 


If any surplus remains after making the above payments, the /commissioner/[title of official]] shall pay the surplus to defendants 
[name of defendant 1] and [name of defendant 2], and 1f the proceeds of sale are insufficient to pay the amount found due the 
plaintiff with interest, costs, and expenses of sale, as mentioned above, and it shall so appear from the /commissioner/[title of 
official] 's return and report of sale, a further hearing in this cause shall be had for the purpose of establishing the amount of a 
deficiency judgment, if any, to be entered against defendants /name of defendant 1] and [name of defendant 2], and the court 
retains jurisdiction of this matter for that purpose; and 


. [[Name of commissioner]/[ Name of officer]] be appointed [commissioner/[title of official]] to sell the encumbered property 


described below. The compensation for such services is fixed at $/dollar amount of compensation], and before entering on 
the duties as /commissioner/[title of official]], [[name of commissioner]/[name of officer]] shall take the oath and give an 
undertaking in the sum of $/dollar amount of undertaking], as required by law. 


The lands and premises directed to be sold by this decree are situated /address of property], in of [name of city], [name of 
county], [name of state], and more particularly described as follows: /legal description of property]. 


Dated: /date of judgment] 
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[Title of judge] 
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OATH OF COMMISSIONER 
I, [name of affiant], do solemnly swear that I will support the Constitution of the United States and of /name of state], and that 


I will faithfully perform, according to law, the duties of /commissioner/[title of official]] for the sale of mortgaged property 
in the above-entitled cause. 


Dated: /date of oath] 


[Name of affiant] 
[Notary clause] 
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BOND 


[Name of principal] of [name of county], as principal, and [name of surety 1] of [name of county], and [name of surety 2] of 
[name of county], as sureties, are held and firmly bound to the /name of state] in the sum of $/dollar amount of bond], for 
which payment we bind ourselves, our heirs, executors, and administrators, jointly and severally. Sealed with our seals and 
dated /date of seal]. 


The above-named //name of commissioner]/[name of officer]] was, by virtue of an order of the /name of court], [name of 
state], dated [date of order], appointed [commissioner/[title of official]] to sell the mortgaged property described in the order, 
pursuant to a decree of foreclosure entered on /date of entry of decree], by the above court in the cause of /title of action]. 


Therefore, the condition of the above obligation is such that if //name of commissioner]/[name of officer]] shall well and 
faithfully perform the duties of the office and the trust as /commissioner/[title of official]], according to law, then this obligation 
to be void, otherwise to be and remain in full force and effect. 


Dated: /date of oath] 


[Names of signators] 


Notes 
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WRIT OF EXECUTION 


The People of /name of state] to [title of official], [name of county]: 


On [date of judgment], in the [name of court], [name of state], plaintiff [name of plaintiff] recovered a judgment and decree 
against /name of defendant 1] and [name of defendant 2], defendants, in a civil action to foreclose a mortgage on real property, 
which judgment and decree was regularly entered in this court in the manner and form required by law on /date of judgment], 
and which is as follows: /description of entry of judgment]. 


By that judgment, you, //name of commissioner]/[name of officer]], were appointed /commissioner/[title of official]] to sell 
the encumbered property described in the judgment. 


You, [[name of commissioner]/[name of officer]], to whom this writ is directed, are required to execute the above judgment 
by making sale of the premises described in the judgment, or so much of the premises as may be necessary to satisfy the sums 
adjudged to be due the plaintiff, with interest from the date of judgment, together with costs and expenses of sale, in accordance 
with the requirements of the judgment, and apply the funds realized on the sale in conformity with the judgment. You are further 
required to make and file your report of the sale according to the provisions of [citation of statute]. 


Dated: /date of writ] 


[Name of judge] 
[Title of judge] 
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WRIT OF EXECUTION 


The People of /name of state], to the [sheriff/[title of official]] of [name of county]: 


A judgment was rendered on /date of judgment], in the above-entitled court in favor of /name of plaintiff], plaintiff, and against 
[name of defendant], defendant, for $/dollar amount of judgment], with interest from [date of accrual of interest], at [percentage 
of interest]% per [specification of time period], and for the further sum of $/dollar amount of attorney fees], attorney fees, 
and $/dollar amount of costs] for costs of suit, such judgment having been docketed in the office of the clerk of this court on 
[date of entry of judgment]. 


This court ordered and decreed that plaintiff's mortgage be foreclosed and the real property covered by the mortgage, at /address 
of property], in [name of city], [name of county], [name of state], and more particularly described as follows: /legal description 
of property], be sold by the /sheriff/[title of official]] of [name of county] as under execution, and the proceeds of the sale, after 
paying the costs, disbursements, attorney fees, and expenses stated, be applied to the judgment, and if the proceeds of the sale 
be insufficient, that plaintiff have judgment and execution against defendant /name of defendant] to recover such deficiency. 


You are commanded to satisfy the above-mentioned judgment by levying on, and selling in the manner provided by law for 
the sale of real property, all of the right, title, and interest of defendant /name of defendant] in and to the mortgaged premises, 
and to have the proceeds from that sale, together with this writ and your return in this court within /number of days] days after 
you receive the writ, showing how you have executed it. 


Dated: /date of writ] 


[Name of judge] 
[Title of judge] 
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WRIT OF EXECUTION 


[Name of state] to the [sheriff/[title of official]] of [name of county], [name of state], Greeting: 


On /date of judgment], a judgment was rendered in the /name of court], [name of state], by [name of judge], in favor of [name 
of plaintiff], plaintiff, and against [name of defendant], defendant, in an action to foreclose a certain mortgage, as follows: 
[statement of provisions of judgment]; 


Now, therefore, you are commanded to execute the judgment by proceeding to advertise and sell, as under execution, the 
following-described real and personal property located in /name of county], [name of state], secured by a realty and chattel 
mortgage lien dated /date of chattel mortgage lien]: [legal description of property]. 


You are expressly required to except and exclude from the chattel mortgage lien described above, and from this special execution, 
the personal property particularly described as follows: [description of personal property to be excluded]. 


You are commanded to satisfy the amount of the mentioned judgment, with interest on it as provided above, together with cost 
and expenses of sale in accordance with the requirements of the judgment. You are to retain out of the proceeds of the sale your 
fees, disbursements, and costs of sale, and pay to plaintiff, or plaintiff's attorney, the total amount of the judgment, together 
with the expenses of sale, costs, and interest. If the property shall sell for more than a sufficient amount to satisfy the mentioned 
sums of money, then you are directed to pay the excess to /name of defendant], as provided in the judgment. 
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[Name of plaintiff], and any or all the parties to the action, may become a purchaser or purchasers at the sale, and /name of 
plaintiff], having succeeded to the interests of defendant, shall have the right of redemption provided by law for judgment 
debtors. 


You are to execute and deliver to the purchaser or purchasers at the sale your certificate or certificates of sale covering the 
mortgaged property. After the time for redemption shall have expired, in the event no redemption shall have been made, you 
are directed to execute a deed to the purchasers of the real property and certificates of transfer of the certificates of purchase 
and of the land covered by the certificates of purchase, on forms to be approved by /title of official] of [name of state]. 


You are instructed that the personal property described above, secured by the chattel mortgage dated /date of chattel mortgage 
lien], is located on, or attached to, the real property described above, and is therefore incapable of being sold separately from 
the real property. 


Due return of this writ shall be made, showing its execution, and what you have done endorsed on it. 


Dated: /date of writ] 


[Name of judge] 
[Title of judge] 
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The general rule is that a court, in decreeing the foreclosure of a mortgage, may, in the exercise of the discretion vested in it in 
such cases, properly direct that the mortgaged property be sold in such order or mode as would be for the best interests of the 
parties to the action. There are no arbitrary or inflexible rules in this respect, but each case depends on its own facts, the usual 
and proper practice in the absence of special circumstances being to direct the sale of the mortgaged premises, or as much of it 


as is necessary to satisfy the decree if a part can be sold with the least injury to the defendants. ! 
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ORDER 


To: [Name of attorney for defendant] 


Please take notice that on the notice of pendency of this action filed in the office of /title of recording official], [name of county], 
on /date of filing], on all the papers filed in this action, and on the attached affidavit of /name of attorney for plaintiff], attorney 
for the plaintiff in this action, a copy of which is served on you, the plaintiff will make application before this court at /name of 
court], [number of courtroom], [address of court], [name of county], [name of state], on [date of hearing], at [time of hearing], 
or as soon after as counsel can be heard, for an order referring this action to a suitable person as referee to ascertain and compute 
the amount due /OPTIONAL: and the amount to become due] to the plaintiff /OPTIONAL.: and to those defendants who are 
prior encumbrancers], and to examine and report whether the mortgaged premises can be sold in parcels, and for such other 
relief as may be proper. 


Dated: /date of notice] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 
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AFFIDAVIT 


State of /name of 
state] 

County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. [He/She] is the attorney for the plaintiff in the above-entitled proceeding and is familiar with the subject matter of this action 
and with all the proceedings in this action. 


. This action was commenced on /date of commencement of action], and the original summons and duly verified complaint in 
this action were filed on /date of filing complaint]. 


. This action was brought to foreclose a /type of mortgage] mortgage, dated /date of mortgage], which was executed to secure 
an indebtedness of $/dollar amount of debt], with interest at the rate of [percentage rate of annual interest]/% per annum, and 
which was recorded in the office of /title of recording official], [name of county], [name of state], on [date of recording], in 
book {number of book] at page [number of page]. The mortgage covers the real property at /address of property], [name of 
city], [name of county], [name of state], and more particularly described as follows: /legal description of property]. 


. At or after the filing of the complaint, a notice of the pendency of this action was filed in the office of /title of official], [name 
of county], [name of state], on [date of filing notice of pendency], containing, as deponent believes, all the particulars required 
by law to be stated in such a notice. 


. As appears by the complaint, there is now due and owing to plaintiff in this action the sum of $/dollar amount of sum due], 
together with interest at the rate of /percentage rate of annual interest]/% per annum, on the obligation secured by the above- 
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mentioned mortgage (which is the whole amount of principal secured by the mortgage, with interest at the rate of /percentage 
rate of annual interest]? per annum). 


6. A copy of the summons and the complaint have been personally served on each defendant in this action more than /number 
of days] days prior to the date of this affidavit, as appears by the affidavit of /name of affiant] filed in this action on /date of 
filing affidavit], and such defendants as have not been personally served have made a general appearance by attorney more 
than /number of days] days prior to the date of this affidavit, as appears by the notice of appearance of [name of attorney 
for defendant 1] for defendant [name of defendant 1] and the notice of appearance of [name of attorney for defendant 2] for 
defendant /name of defendant 2], filed in this action on /date of filing notices of appearance]. 


7. Each defendant is of full age and sound mind and is a resident of /name of state]. No defendant is an infant or absentee or has 
been proceeded against as such /OPTIONAL.: except [names of infants, incompetents, or absentees]]. 


8. No defendant has answered or made any motion raising an objection to the complaint, and the time for each defendant to so 
plead or to make such a motion has expired, having expired on /date of expiry]. Therefore, each defendant is in default for 
want of pleading. 


9. No defendant has appeared in this matter by attorney or otherwise except defendants /name of defendant 1] and [name of 
defendant 2], as appears by the above-mentioned notices of appearance. 


10. Since the filing of the notice of pendency of this action, the complaint has not been amended so as to add any new parties 
to the action, or so as to embrace property other than that described in the original complaint, or so as to extend the plaintiff's 
claim against the mortgaged real property, or in any manner whatever. 


11. (OPTIONAL: No previous application has been made for the relief sought in this proceeding or for similar relief, except 
[[name of court where previous application was made]/[name of judge where previous application was made], [specification 
of determination], [statement of new facts].] 


12. This affidavit is made for the purpose of procuring an order referring this action to some suitable person as referee to ascertain 
and compute the amount due /OPTIONAL: and the amount subsequently to become due] to the plaintiff (OPTIONAL: and 
to those defendants who are prior encumbrancers], and to examine and report whether the mortgaged premises can be sold 
in parcels without material injury to the interests of the parties, or whether a sale of the whole will be most beneficial to the 
interests of the parties, and to report to this court with all convenient speed. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 


Drafter's Notes 


The second optional clause is applicable only if the application is ex parte. 


| West's Key Number Digest | 


WESTLAW 


§ 149. Affidavit—On application for reference on default of..., 18 Am. Jur. PI. & Pr.... 


| West's Key Number Digest, Mortgages (12:329 to 590 | 


Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 662 





Westlaw. O 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 





End of Document O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


= 


2. 


U 


B 


Nn 


an 


§ 150. Affidavit—Application for appointment of referee to..., 18 Am. Jur. Pl. & Pr.... 


18 Am. Jur. Pl. & Pr. Forms Mortgages § 150 
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Pleading and Practice Forms Annotated 
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G. Foreclosure by Action and Sale 
4. Conduct of Sale 


c. Sale in Parcels or En Masse; References 


§ 150. Affidavit—Application for appointment of referee to account for 
payments made to mortgagee and for rents and profits—By mortgagor 


Topic Summary References Correlation Table 
[Caption, see § 3] 


AFFIDAVIT 
State of /name of 
state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. [He/She] is the defendant in the above-entitled action. [He/She] has made various payments on the obligations secured by the 


mortgage described in the complaint in this action. 


On /date of taking possession], plaintiff took possession of the mortgaged premises, and has ever since retained possession and 


has been in receipt of the rents and profits from the premises. 


. Plaintiff has refused, and still refuses, to apply the rents and profits to the mortgage debt. 


Deponent has kept no account of the payments made by deponent on the mortgage, nor did the plaintiff indorse such payments 
on the note. Therefore, deponent is ignorant of the exact amount of such payments, although the amount is well known to the 


plaintiff. 


. On [date of demand], deponent demanded of the plaintiff an accounting of these payments and of the rents and profits, but 


plaintiff refused, and has continued to refuse, to provide such an accounting. 


. Deponent is informed and believes, and on such information and belief alleges, that the note and mortgage are fully paid by 


the rents, profits, and payments mentioned above. 


WHEREFORE, deponent respectfully requests that: 
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. This matter be referred to a referee to be appointed by the court for an accounting of the payments made by deponent and 
of the rents and profits received from the mortgaged premises by plaintiff and for a determination of the amount due on the 
mortgaged debt. 


. A reconveyance of the mortgaged premises be made to deponent if, on a just accounting, it appears that the mortgaged debt 
is satisfied. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (12:329 to 590 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages $ 340 
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8 151. Order— Referring proceeding to referee on 
default—To determine amount due on mortgage 


Topic Summary References Correlation Table 


[Caption, see § 3] 


ORDER 
[Name of defendant], the defendant in the above-entitled action, having been regularly served with process and having failed 
to appear and answer the plaintiffs complaint on file in this action, the time allowed by law for answering having expired and 


the default of defendant having been duly entered according to law, and it appearing that the taking of an account is necessary 
to enable the court to give judgment, 


Now, on motion of /name of attorney for plaintiff], attorney for plaintiff, [name of plaintiff], 


It is ordered that the above-entitled cause be referred to /name of referee], an attorney and counselor of this court, as sole referee 
to compute and ascertain the amount due plaintiff on the note and mortgage set forth and described in the complaint and to 
report the amount due to this court with all due speed and diligence. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 
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amount due on mortgage and advisability of selling land in parcels 


Topic Summary References Correlation Table 
[Caption, see § 3] 


ORDER 


On the summons and verified complaint filed in this action and on the affidavit of /name of affiant] showing service of process 
on all defendants in this cause (OPTIONAL: except [name of party], for whom a notice of general appearance is on file in this 
cause], in [name of state], [OPTIONAL: and on [description of any other papers used on motion,] all of which are annexed to 
the affidavit of regularity of /name of attorney for plaintiff], attorney for the plaintiff, sworn to on /date of oath]; and 


On reading and filing plaintiffs notice of motion, dated /date of notice of motion], showing due service of such notice on the 
attorneys for the defendants who are entitled to notice of this application and the affidavit of regularity, from all of which it 
appears to the satisfaction of this court that this action was brought to foreclose a mortgage on real property situated in /name 
of county], and that the whole amount of principal and interest secured by the mortgage 1s due; and 


It further appearing to the court that each defendant has been personally served with a copy of the summons and complaint in this 
action more than /number of days] days before plaintiff moved for the order /OPTIONAL: or has made a general appearance 
[by attorney/in person] more than [number of days] days prior to the date plaintiff moved for the order]; and 


It further appearing to the court that no defendant has answered or made any motion raising an objection to the complaint and 
that each defendant is now in default for want of pleading; and 


It further appearing to the court that no defendant 1s an infant or absentee, or has been proceeded against as such, and that all 
of the proceedings in this matter have been regular and in accordance with the rules and practice of this court; and 


WESTLAW 


8 152. Order—Referring proceeding to referee on..., 18 Am. Jur. Pl. & Pr... 


It further appearing to the court that a notice of pendency of this action in the form prescribed by law was filed in the office 
of [title of official], [name of county], at or after the time of filing the complaint in this action, and that since the filing of that 
notice, the complaint has not been amended in any way; and 


This motion having come regularly on to be heard, and the plaintiff having appeared in support of the motion by /name of 
attorney for plaintiff], [his/her] attorney, and no defendant having appeared in opposition to the motion, and due deliberation 
having been had; 


Now, on motion of /name of attorney for plaintiff], attorney for plaintiff, 


It is ordered that this action be, and it is, referred to /name of referee], who is appointed referee to ascertain and to compute 
the amount due (OPTIONAL: and the amount subsequently to become due], with interest to the date of referee's report, to the 
plaintiff on the bond and mortgage set forth in the complaint in this action /OPTIONAL: and the amount due to defendant 
[name of defendant] on and secured by defendant's prior mortgage], and to determine whether the mortgaged premises can 
be sold in parcels without material injury to the parties interested, or whether a sale of the mortgaged premises in one parcel 
will be most beneficial to all the interests of the parties concerned, /OPTIONAL: and to take proof of the facts stated in the 
complaint and examine the plaintiff, or plaintiff's agent, under oath as to any payments which have been made,] and to report 
to this court with all convenient speed. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 


West's Key Number Digest 
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8 153. Order—Opening decree of foreclosure—Appointing 
referee to ascertain omitted credits to which mortgagor entitled 


Topic Summary References Correlation Table 
[Caption, see § 3] 


ORDER 


This matter having come on for hearing pursuant to a notice of motion of [name of movant] for an order of reference to ascertain 
the credits to which the defendant mortgagor is entitled, /name of counsel for plaintiff] appearing as counsel for the plaintiff, 
and /name of counsel for defendant] appearing as counsel for the defendant, and good cause appearing, 


It is ordered that the decree made in this case, dated /date of decree], be opened for the purpose of ascertaining the amount of 
credits to which the defendant is entitled by virtue of receipts previously not allowed in this proceeding, and that the matter 
be referred to /name of referee] of [name of court] as sole referee to ascertain the amount and report it to this court with all 
convenient speed. 


It is further ordered that the execution issued on the above-mentioned decree be set aside and all proceedings on it be stayed 
until the further order of this court. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 
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Topic Summary References Correlation Table 


It is further ordered, adjudged, and decreed that following the entry of this order, this court will entertain an application to 
ascertain whether the real estate described in this action can be sold in parcels, and, if it appears that the property can be so sold 
without material injury to the parties, the court will direct only so much of the mortgaged property to be sold as will satisfy the 
amount determined to be due, with attorney fees and costs. If, on application as above-mentioned, this court shall determine that 
the premises cannot be sold in parcels without material injury to the parties, it will order the whole of the mortgaged premises 
to be sold and the proceeds applied to the payment, first, of the amount adjudged to be due, and second, to the balance of the 
debt secured by plaintiffs mortgage, which balance amounts to $/dollar amount of balance], together with accrued interest. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages 41329 to 590 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages §§ 666 et seq. 
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Topic Summary References Correlation Table 


The order in which the several lots or parcels of the above-described premises are to be sold is: 


. The lot or parcel to be sold first is bounded and described as follows: [description of lot or parcel to be sold first]. 


. The lot or parcel to be sold second is bounded and described as follows: [description of lot or parcel to be sold second]. 


Notes 


West's Key Number Digest 
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Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 662 
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Topic Summary References Correlation Table 
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OATH OF REFEREE 


I, [name of referee], a referee appointed by order of this court, dated /date of order], and entered in this action on /date of 
entry of order], to ascertain and compute the amount due and /statement of directions contained in order of reference], being 
first duly sworn, say that I will faithfully, honestly and impartially discharge the trust committed to me and faithfully and fairly 
determine the questions referred to me and that I will make a just and true report according to the best of my understanding. 


Dated: /date of oath] 


[Name of affiant] 
[Notary clause] 


Notes 
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REPORT OF REFEREE 


To: The /name of court], [name of judge] 


Pursuant to an order of the above-entitled court, entered in its proceeding of {date of order], under which the undersigned was 
appointed referee to ascertain and compute the amount due to plaintiff on the note and mortgage on which plaintiff claims and 
to [specification of directions contained in order of reference], and to report to this court with all convenient speed; 


1. I, [name of referee], the referee named in the above-mentioned order, report that before entering on my duties and proceeding to 
hear testimony, I was first duly sworn to faithfully, honestly and impartially discharge the trust committed to me and to faithfully 
and fairly determine the questions referred to me and make a just and true report, according to the best of my understanding. 
A copy of the oath is attached and made a part of this report. 


2. On /date of hearing], I held a hearing and took testimony. /Name of attorney for plaintiff], attorney for the plaintiff, who 
attended this hearing, filed copies of the notice of hearing, together with proof of service on all persons entitled to such notice, 
with me on /date of filing]. A copy of the proof of service is attached as Exhibit /designation of exhibit], and incorporated 
by reference in this report. 


3. Schedule /designation of first schedule], attached as Exhibit /designation of exhibit], and comprising a part of this report, 
contains a schedule of the documentary evidence introduced before me on the computation of the amount due plaintiff on the 
bond and mortgage. 


4. I report that I have computed and ascertained the amount due to plaintiff on the bond and mortgage which constitutes the basis 
of this action, and that I find that $/dollar amount of principal and interest] is due to the plaintiff for principal and interest 
to the date of this report. 
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5. Schedule /designation of second schedule], attached as Exhibit /designation of exhibit], and comprising a part of this report, 
contains a statement showing the amounts due for principal and interest (OPTIONAL: and fire insurance premiums and taxes 
paid by the plaintiff], respectively, and the period of computation of the interest and its rate. 


6. I report, further, that I have investigated the situation of the mortgaged premises and that they consist of / description of premises]. 
The premises are such that they cannot, without material injury to the interests of the parties, be sold in parcels, for the reasons 
that /statement of reasons showing why selling premises in parcels will cause material injury]; and the sale of all the property 
as an entity is therefore necessary and will be most beneficial to the parties. 


Dated: /date of report] 


[Name of referee] 


Notes 
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Topic Summary References Correlation Table 


I report that I have computed the amount due to defendant /name of defendant] on the bond and mortgage owned and held by 
defendant, which constitutes a lien on the premises involved in this proceeding prior to the lien of plaintiffs mortgage, and I find 
that $/dollar amount of sum due] is due to defendant /name of defendant] for principal and interest at the rate of [percentage 
of interest]% per [specification of time period], to the date of this report. 


A schedule of the documentary evidence introduced before me on the computation ofthe principal and interest due to defendant 
[name of defendant] is set forth in Schedule /designation of first schedule], which is attached as Exhibit [designation of exhibit] 
and incorporated by reference. 


A statement showing the amounts due defendant /name of defendant] for principal and interest, respectively, and the period 
of computation of the interest and its rate are set forth in Schedule /designation of second schedule], which 1s also attached as 
Exhibit / designation of exhibit] and incorporated by reference. 


Notes 
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8 159. Judgment or decree— Foreclosing mortgage and 
ordering sale—On default—Confirming report of referee 


Topic Summary References Correlation Table 
[Caption, see § 3] 


JUDGMENT 


The summons, complaint, and notices of pendency of this action and the affidavits of service and notices of appearances having 
been filed in this action, and it appearing from the affidavit of regularity filed by /name of plaintiff's attorney], the attorney 
for the plaintiff, that this is an action brought to foreclose a mortgage on that real property located at /address of property], in 
[name of city], [name of county], [name of state], and more particularly described as follows: /legal description of property], 
and that each of the defendants has either been served with a copy of the summons and the complaint within this state or has 
voluntarily appeared by attorney more than /number of days] days prior to the date on which the affidavit of regularity was 
sworn, and it also appearing from the affidavit that not one of the defendants in this action has answered and that their time 
to so answer has expired; 


And this court having made its order of reference appointing /name of referee] as referee to ascertain and compute the amount 
due plaintiff on the notes and mortgage set forth in the complaint and to ascertain whether the mortgaged premises might be 
sold in parcels without material injury to the interests of the parties, and /description of other directions contained in order 
of reference]; 


And the referee having made a report, dated /date of report], to this court, by which it appears that the sum of $/dollar amount 
of sum due] is due to plaintiff at the date of the report, and that [statement of other matters reported], and the court having duly 
deliberated on the several matters involved in this proceeding; 


Now, on motion of /name of plaintiff's attorney], attorney for plaintiff, 


It 1s ordered, adjudged and decreed that: 
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1. The report of the above-mentioned referee be, and it is, ratified and confirmed in all respects; 


2. The mortgaged premises, or such part of the premises as may be sufficient to discharge the mortgage debt, the expenses of sale 
and the costs of this action, as provided by /citation of statute], and which may be sold separately without material injury to 
the parties interested, be sold in fone parcel/[number of parcels] parcels], as recommended in the referee's report, at public 
auction at [address of public auction], [name of county], by or under the direction of /name of referee], who is appointed referee 
for that purpose; 


3. The referee so appointed give public notice of the time and place of the sale, according to law and the rules of practice of this 
court, such notice to contain a description of the property to be sold to conform in all respects with the description set forth 
in this judgment; 


4. The plaintiff or any other party to this action may become the purchaser or purchasers at the sale; 
5. The referee execute a deed, or deeds, to the premises and deliver same to the purchaser or purchasers at the sale; 


6. The referee, from the proceeds of the sale, pay taxes, assessments and water rents, which are or may become liens on the 
premises, together with such interest or penalties as may have accrued, and that the referee then deposit the balance of the 
proceeds in /name of depository] in the referee's name, as referee, within /number of days] days after the proceeds are received 
by the referee; and that the referee shall make the following payments from the proceeds so deposited: 


(a) The fees and commissions as referee of the sale, as fixed by /citation of statute], not to exceed, however, the sum of $/dollar 
amount]; 


(b) Advertising expenses as shown on bills certified by the referee to be correct; 


(c) To the plaintiff the sum of $/dollar amount of costs and disbursements], adjudged as costs and disbursements, with interest 
from the date of this /judgment/decree], and the sum of $/dollar amount of principal and interest], the amount reported due 
plaintiff for principal and interest on the notes and mortgage, with interest from the date of the report, or as much of such amount 
as the proceeds of sale will pay; and 


(d) If the referee intends to apply for a further allowance for referee's fees, /he/she] may leave an amount equivalent to the 
additional fee on deposit to await the further order of this court, after application made; 


7. In the event the plaintiff is the purchaser of the mortgaged premises, or in the event that the rights of the purchaser at the sale 
shall be assigned to the plaintiff, and a valid assignment is filed with the referee, the referee shall not require the plaintiff to pay 
the entire amount bid at sale in cash, but shall exercise and deliver a deed to the premises to the plaintiff on payment by the 
plaintiff of the referee's fee and advertising expenses specified above and the amounts of the taxes, assessments, and water rents 
set forth above, or if the taxes, assessments, and water rents have been paid, on delivery of the receipt of the proper municipal 
authorities to the referee. The balance of the proceeds, after deducting the above-mentioned amounts, shall be applied by the 
referee on the amounts due plaintiff as specified above; 


8. The referee make a report of the sale and file it with /title of official] with all due speed; 
9. Surplus monies, if any, remaining after payment of all the above sums shall be withdrawn only on order of this court; 


10. If the proceeds of the sale are insufficient to satisfy the amounts reported to be due plaintiff, the referee shall specify the 
amount of that deficiency in the referee's report. Defendant /names of any defendants who are liable for deficiency judgment] 
pay the entire amount of that debt to the plaintiff or so much of the debt as the court may determine to be just and equitable, 
and execution issue for it; 
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11. The purchaser or purchasers of the sale be let into possession of the premises sold to them on production of the referee's deed 
or deeds to the premises; and 


12. Each and every one of the defendants in this action, and all persons claiming under them or any of them after the filing of the 
notice of pendency of this action be, and they are, forever barred and foreclosed of all right, title, interest, claim, and equity of 
redemption in and to the mortgaged premises, and each and every part of the premises. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 
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The statutes regarding foreclosure sales usually specify the length of time for which a notice must be given or published. Where 
notice of a mortgage sale is required to be given for a certain number of weeks successively, there is a difference of judicial 
opinion as to whether or not seven days must be given as a week's notice. In some jurisdictions such a provision is considered 
to be complied with if notice is published once in each week for that number of weeks, although the number of days from the 


first publication to the day of sale is not equal to the number of days in that number of weeks. | 
According to the rule prevailing in some jurisdictions, in computing time, the first day of publication and the day of sale may 
both be included if that is necessary to support a deed; but there is authority to the contrary effect that under a decree for 


foreclosure of a mortgage, directing the publication of notice of sale for a certain number of weeks, the date of first publication 
and the day of sale must both be excluded. Computation of time in determining the sufficiency of a notice for a foreclosure sale 


has been made by including one terminal day and excluding the other.” 


A notice of sale which is defective for want of sufficient time is not cured by a postponement of the sale, on the day first 


appointed for it, to one remote enough to satisfy the statute." 
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8 161. Notice—Of foreclosure sale 


Topic Summary Correlation Table 
[Caption, see § 3] 


YOU ARE IN DEFAULT UNDER A /DEED OF TRUST/MORTGAGE], DATED /[DATE OF DEED OF TRUST]/[DATE 
OF MORTGAGE]]. UNLESS YOU TAKE ACTION TO PROTECT YOUR PROPERTY, IT MAY BE SOLD AT PUBLIC 
SALE. IF YOU NEED AN EXPLANATION OF THE NATURE OF THE PROCEEDING AGAINST YOU, YOU SHOULD 
CONTACT A LAWYER. 


NOTICE IS GIVEN that on /date of sale], at [time of sale], and at [location of sale], in [name of city], [name of county], 
[name of state], [[name of trustee]/[name of other person conducting sale]] will sell at public auction to the highest bidder 
for cash, in lawful money of the United States, all payable at the time of the sale, the following-described real property: /legal 
description of property]. 


The street address or other common designation of the above-described property is //street address of property]/[designation 
of property]] and the county assessor's parcel number is /parcel number of property]. 


The sale of the above-described property will be made without covenant or warranty regarding title, possession, or 
encumbrances, to satisfy the obligation secured by, and pursuant to the power of sale conferred in, the /deed of trust/mortgage] 
executed by //name of trustor]/[name of mortgagor]], as [trustor/mortgagor] to [[name of trustee]/[name of mortgagee]], as 
[trustee for [name of beneficiary], as beneficiary/mortgagee] and recorded on [date of recording] in book [number of book], 
page /number of page], of the official records of [name of county], [name of state]. 


On /date of first publication of notice], the total amount of the unpaid balance of the obligation secured by the above-described 
property and reasonably estimated costs, expenses, and advances is as follows: /specification of items and dollar amounts]. 


[OPTIONAL: The beneficial interest under the [deed of trust/mortgage] and the obligation secured by it were assigned to [name 
of assignee] by an assignment recorded on [date of recording] in book [number of book], page [number of page], of the official 
records of [name of county], [name of state].] 


WESTLAW 


S 161. Notice—Of foreclosure sale, 18 Am. Jur. PI. & Pr. Forms Mortgages S 161 


[OPTIONAL: This notice is being republished pursuant to [citation of statute] because of cancellation by the previous last and 
highest bidder of an instrument submitted as a cash equivalent.] 


Notice of default under the /deed of trust/mortgage] was recorded on [date of recording notice] in book [number of book], page 
[number of page], of the official records of [name of county], [name of state]. 


[OPTIONAL: The undersigned was appointed and substituted as trustee under the deed of trust by an instrument dated [date of 
instrument], and recorded on [date of recording instrument] in book [number of book], page [number of page], of the official 
records of [name of county], [name of state].] 


Dated: /date of notice] 


[Name of signator] 
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Topic Summary Correlation Table 
[Caption, see § 3] 


NOTICE OF FORECLOSURE SALE 


To: [Names of interested parties] 


By virtue of a decree of foreclosure and order of sale issued by the /name of court], [name of state], in the above-entitled action 
on /date of decree], which decree was recorded in the judgment book of the above court at page /number of page] on [date 
of recording decree], I am commanded to sell all that real property at [address of property], [name of city], [name of county], 
[name of state], and more particularly described as follows: /legal description of property]. 


Notice is given that on /date of sale], at [time of sale], at the front door of the courthouse in /name of city], [name of county], 
I will, in compliance with the above-mentioned decree of foreclosure and order of sale, sell the above-described property, or 
as much of the property as may be necessary to satisfy plaintiffs judgment with interest and costs, to the highest bidder for 
cash in lawful money of the United States. 


Dated: /date of notice] 


[Name of signator] 


Notes 
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Topic Summary Correlation Table 
[Caption, see § 3] 


AFFIDAVIT 
State of /name of 
state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. I am, and at all times mentioned below was, a citizen of the United States over the age of /number of years old] years and a 
resident of [address of affiant], [name of county], [name of state]. 


. I am not a party to the above-entitled cause, nor am I in any way interested in that cause. 


. L am, and was during all times mentioned in this affidavit, the [owner and publisher/[title of affiant]] of [name of newspaper], 
a newspaper of general circulation, printed and published daily in /name of city], [name of county], [name of state], and I have, 
and had on the dates set forth in Paragraph /designation of paragraph] below, charge of and responsibility for all advertisements 
in that paper. 


. The attached notice of foreclosure sale is in all respects a true and correct printed copy of a notice published in the above- 
mentioned newspaper on the following dates: /dates of publication]. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 


WESTLAW 


§ 163. Affidavit—Of publication of foreclosure sale..., 18 Am. Jur. Pl. & Pr.... 


West's Key Number Digest 


West's Key Number Digest, Mortgages (12:329 to 590 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 654 





Westlaw. O 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 





End of Document O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


S 164. Affidavit—Of posting notice of foreclosure sale, 18 Am. Jur. PI. & Pr. Forms... 


18 Am. Jur. Pl. & Pr. Forms Mortgages 8 164 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 
4. Conduct of Sale 


d. Notice of Sale 


8 164. Affidavit—Of posting notice of foreclosure sale 


Topic Summary Correlation Table 
[Caption, see § 3] 


AFFIDAVIT 
State of /name of 
state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. L am, and was at all times mentioned in this affidavit, a citizen of the United States over the age of /number of years old] years 


and a resident of /name of county], [name of state]. 


. I am not a party to the above-entitled cause, nor am I in any way interested in that cause. 


. On [date of posting], | posted [number of copies] copies of the attached notice of foreclosure sale in {number of public places] 
of the most public places in /name of city], and [name of county], those places being as follows: /list of places of posting 


copies of notice]. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 


| West's Key Number Digest | 
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Topic Summary Correlation Table 
[Caption, see § 3] 


AFFIDAVIT 
State of /name of 
state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. Lam, and was at all times mentioned, the appointed, qualified, and acting /commissioner/[title of official]] appointed to sell the 
real property described in the attached notice in the above-entitled action to foreclose a /mortgage/deed of trust]. 


. On [date of posting notice], 1 posted a notice, a copy of which is attached, in one public place in /name of city], [name of 
county], where the real property described in the notice is to be sold, such notice being posted at /place of posting notice]. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 
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The confirmation of a sale pursuant to a mortgage foreclosure statute is the last judicial act in a foreclosure action. The 
confirmation of the officer's report of a foreclosure sale is in most jurisdictions necessary to its validity. The confirmation, which 
is largely within the discretion of the trial court, is not the sale, but merely gives the court's sanction to the sale and authorizes 
the execution of a deed to the premises. Thus, the successful bidder at a public auction of foreclosed property is not vested with 
any interest in the land until the sale has been confirmed by the court. Also, as a general proposition, a decree of confirmation 
cures any irregularities in the conduct of a sale if the court in the first instance might have authorized the sale to be held in the 
manner in which it was in fact conducted. Every intendment necessary to support a decree of confirmation will be made, and if 
a sale on a mortgage foreclosure within a year after decree can be made only when the parties have so agreed in writing, it will 


be presumed after an order confirming such a sale that the requisite stipulation had been filed.! 
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Topic Summary Correlation Table 
[Caption, see § 3] 


RECEIPT 


Received of / [name of commissioner]/[name of officer]], of [name of city], [name of county], [name of state], a [commissioner/ 
[title of official]] appointed by the above-entitled court to sell that encumbered real property located at /address of property], in 
[name of city], [name of county], [name of state], and more particularly described as follows: /legal description of property], 
the sum of $/dollar amount of sale price], lawful money of the United States, to be applied to the satisfaction of a judgment 
of foreclosure of the /mortgage/deed of trust] in the action of [title of action] had in the [name of court], [name of state], 
being the amount realized from the sale of the above-described real property sold pursuant to an order of sale, issued out of the 
above-stated court on the decree of foreclosure and sale in that action, less fees and costs of $/dollar amount of fees and costs], 
allowable to //name of commissioner]/[name of officer]] as [commissioner/[title of official]]. 


Dated: /date of receipt] 


[Name of signator] 


Notes 
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8 168. Certificate of sale—By commissioner or other officer—To purchaser 


Topic Summary Correlation Table 
[Caption, see § 3] 


CERTIFICATE OF SALE 


By virtue of a decree of foreclosure entered on /date of entry of decree], in the above-entitled action and under the authority 
of an order of sale issued, directed, and delivered to //name of commissioner]/[name of officer]], the undersigned, of [name 
of city], [name of county], [name of state], as [commissioner/[title of official]] appointed by the above-entitled court, I was 
commanded to sell the real property described below, according to the requirements of law, and to apply the proceeds of the 
sale in satisfaction of the judgment of the above-entitled action of $/dollar amount of judgment], together with interest at the 
rate of [percentage rate of annual interest]% per annum, and costs, as specified in the decree. 


I, /[name of commissioner ]/[name of officer]], [commissioner/[title of official] ], do certify that on [date of sale], I sold the real 
property described below, after due and legal notice given, to /name of highest bidder], the highest bidder, for $/dollar amount 
of highest bid], the highest bid, at a public auction conducted by me at [address of auction], in [name of county], [name of state]. 


The real property so sold is located at /address of property], in [name of city], [name of county], [name of state], and is more 
particularly described as follows: /legal description of property]. 


The above-described real property was, by direction of /name of defendant], defendant, sold in one parcel. The highest bid 
for the property was $/dollar amount of highest bid], which was the whole price paid for the property. The sale is subject to 
redemption within /specification of time period], pursuant to [citation of statute]. 


Dated: /date of certificate] 


[Name of official] 
[Title of official] 
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Topic Summary Correlation Table 
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REPORT AND ACCOUNT OF SALE 


I, /[name of sheriff]/[name of official]], [sheriff/[title of official]] of [name of county], do report and certify the following: 


. By judgment of foreclosure rendered in the above-entitled action by /name of court] of [name of county], [name of state] on 


[date of judgment], the court adjudged $/dollar amount of sum due] to be due and owing to [name of plaintiff], the plaintiff, 
from [name of defendant], defendant, including costs and disbursements. The court further ordered the mortgaged premises, 
described below, or as much of the premises as might be sufficient to satisfy the amount adjudged to be due to the plaintiff and 
the costs of sale, to be sold at public auction by or under the direction of the /sheriff/[title of official]] of [name of county], 
[name of state], or [his/her] deputy, at the front door of the courthouse in /name of city], [name of county]. The court ordered 
that public notice of the time and place of the sale be given by the /sheriff/[title of official]], according to law, and that any 
party to the above-entitled action might become a purchaser at the sale. 


. Pursuant to the above-stated judgment and a writ issued to me under the seal of the clerk of the /name of court] of [name of 


county], [name of state], dated [date of issue], I advertised the premises to be sold by me at public auction at the front door of 
the courthouse in /name of city], [name of county], [name of state] on [date of advertisement]. 


. Prior to the sale, I caused public notice of the time and place of the sale to be published in /name of newspaper], a newspaper 


of general circulation, printed and published in /name of county], [name of state], the county in which the mortgaged premises 
are located, for /number of successive weeks] successive weeks, the last publication being at least /number of days] days prior 
to the date of sale. Such notice contained the description of the mortgaged premises as set forth below. A copy of the notice and 
the affidavit of publication are attached and by reference made a part of this report. 


. On /date of auction], at the time and place fixed for sale, I offered the premises for sale at public auction to the highest bidder. 


The property was offered in one parcel and was sold to /name of highest bidder], the highest bidder, for $/dollar amount of 
highest bid], the highest bid. [Text dollar amount of highest bid] dollars was received from [name of highest bidder] and was 
the whole price paid for the property. 
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5. I executed, acknowledged, and delivered my certificate of sale to the above-named purchaser. 


6. The premises sold and conveyed by me were described in the judgment and in the certificate as the real property located at 


[address of property], [name of city], [name of county], [name of state], and more particularly described as follows: /legal 


description of property]. 


7. The following is a true accounting of the costs of sale and the distribution of the proceeds: 


Amount of judgment (including 


plaintiff's costs and interest) $/dollar amount] 

Sale price $/dollar amount] 
Costs of sale $/dollar amount] 
Publication fees $/dollar amount] 

Recording fees $/dollar amount] 

[Sheriff's] fees $/dollar amount] 

Other $/dollar amount] 

Net proceeds of sale $/dollar amount] 

Net proceeds paid to plaintiff $/dollar amount] 

Distribution: 

Principal and interest to /date] $/dollar amount] 

Attorney fees $/dollar amount] 

Costs of suit $/dollar amount] 

Interest on above from date of judgment 

to date of sale $/dollar amount] 

Deficiency $/dollar amount] 


Dated: /date of report] 


[Name of official] 
[Title of official] 
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REPORT AND ACCOUNT OF SALE 


I, [[name of sheriff]/[name of official]], [sheriff/[title of official]] of [name of county], [name of state], certify that I received 
the attached execution on /date of receipt], and that by virtue of the execution I did on /date of levy], levy on the real property 
located at /address of property], [name of city], [name of county], [name of state], and more particularly described as follows: 


[legal description of property]. 


I further certify that: 


. I gave notice of the sale of the above-described property, pursuant to the execution, as the law directs, by posting a written 


notice particularly describing the property and stating the time and place of sale, for //number of weeks]/[number of days]] 
successive /weeks/days] immediately preceding the sale in [number of public places] public places in [name of county], [name 
of state], as follows: [names of public places]. 


. I published a copy of the notice for a period of //number of weeks]/[number of days]] successive [weeks/days] immediately 


preceding the sale in /name of newspaper], a newspaper of general circulation, printed and published in /name of county], 
[name of state]. A copy of that notice is attached and incorporated by reference. 


. In all the notices it was stated that the property would be sold at public auction to the highest bidder by me, as /sheriff/[title 


of official]], by virtue of the execution at /location of public auction], in [name of county], [name of state], on [date of public 
auction], at [time of public auction]. 


. On [date of offer], I attended at the time and place fixed for sale, and offered the premises for sale in /one parcel/[number 


of parcels] parcels] at public auction, according to law. I sold the above-described real property to /name of highest bidder], 
the highest bidder, for $/dollar amount of highest price bid], that being the highest price bid for the property, receipt of which 
I acknowledge. 
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5. I delivered to the purchaser a certificate of sale, containing a notice that the real property was subject to redemption according 
to the provisions of [citation of statute]. 


I return the execution, having received $/dollar amount of sale price], of which I have retained the sum of $/dollar amount 
of fees] as my lawful fees, and I turn over to the clerk of this court, $/dollar amount of balance], the balance of the money 
so received. 


Dated: /date of report] 


[Name of official] 
[Title of official] 


Notes 
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8 171. Report and account of sale—By commissioner or other officer 


Topic Summary Correlation Table 
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REPORT AND ACCOUNT OF SALE 
I, /[name of commissioner]/[name of official]], of [name of city], [name of county], [name of state], [commissioner/[title of 


official]] appointed by the court in the above-entitled action to conduct the sale of the real property described in the writ and 
order of sale issued in the writ, certify as follows: 


. I received the attached writ and order of sale on /date of receipt]. On [date of oath], 1 executed the oath of office and gave 


my bond in the sum of $/dollar amount of bond], approved by the court and conditioned on due performance of my duties as 
[commissioner/[title of official] ] in the sale of the described property. 


. Pursuant to the above-stated writ and order, I advertised that the described property, or as much of the property as would be 


necessary to satisfy the decree entered in the above-entitled action in plaintiffs favor for principal, interest and costs, would 
be sold by me at public auction on /date of public auction], at [time of public auction], at the front door of the courthouse in 
[name of city], [name of county], [name of state], to the highest bidder. 


. Prior to the sale, on /date of posting notice], I posted written notice particularly describing the property to be sold and the time 


and place of sale in /number of public places] public places in the city where the property was to be sold. I also published 
a copy of the notice /number of times] times a week for [number of weeks] weeks in [name of newspaper], a newspaper of 
general circulation, printed and published in the city in which the property is located, the last date of publication being /period 
of time] before the date of sale. A copy of the notice and the affidavit of publication are attached to and made a part of this 
report by reference. 


. On /date of offer], I attended at the time and place fixed for sale, and offered for sale at public auction to the highest bidder 


for cash the real property located at /address of property], in [name of city], [name of county], [name of state], and more 
particularly described as follows: /legal description of property]. 


. [Name of highest bidder] bid $[dollar amount of highest bid] for the entire parcel of the above-described property, and that 


being the highest and best bid, the property was sold to /name of highest bidder] for $[dollar amount of highest bid]. I issued 
a certificate of sale to /name of highest bidder] and filed a copy of the certificate in [name of county office]. From the above 
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sum received from the sale, I deducted $/dollar amount of costs and expenses] for the costs and expenses of the sale. I further 
deducted $/dollar amount of fees] for my fee as [commissioner/[title of official]. 


6. After deducting the above amounts, I paid the balance of the proceeds to plaintiff, amounting to $/dollar amount of balance 
of proceeds]. 


7. The sum of $/dollar amount of sum due] remains due to plaintiff on the judgment recovered in the above-entitled action and 
constitutes a deficiency. 


8. The following is an account of the sale: 


Description of Property: [description of property] Sale Price: $/dollar amount] 


Name of Purchaser: /name of purchaser] 
Costs of Sale: 


Publication of notice $/dollar amount] 
Compensation of commissioner $/dollar amount] 
Other (specify) $/dollar amount] 
Net Proceeds of Sale $/dollar amount] 


9. The following is a recapitulation of the proceeds and net proceeds of sale and of the distribution of those proceeds: 


Proceeds realized from sale $/dollar amount] 
Deduct: Costs of sale $/dollar amount] 
Net Proceeds of Sale $/dollar amount] 
Proceeds paid to plaintiff: $/dollar amount] 
Amount due: 

Principal and interest, per decree $/dollar amount] 
Attorney fees, per decree $/dollar amount] 
Costs of suit, per decree $/dollar amount] 
Accrued interest on the above from date of 

judgment to date of sale $/dollar amount] 
Accrued cost on making sale $/dollar amount] 
Total due plaintiff, per decree $/dollar amount] 
Deficiency $/dollar amount] 


Dated: /date of report] 


[Name of official] 
[Title of official] 


Notes 
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Topic Summary Correlation Table 


I received the sum of $/dollar amount of fees and expenses] from the plaintiff on account of the purchase money, being the 
amount of my fees and expenses for such sale, which sum I have retained. 


I have allowed $/dollar amount of costs of suit] to the plaintiff for the costs of suit awarded by the judgment of foreclosure and 
sale, for which a receipt is attached and incorporated by reference. 


I have allowed $/dollar amount of sum due on bond and mortgage] to the plaintiff for the amount due on the bond and mortgage 
on which this action was brought, and which was directed to be paid to the plaintiff by the judgment. A receipt for that sum 
is attached and incorporated by reference. 


[EITHER:] 


In case of surplus: I received the balance of the purchase money, $/dollar amount of balance], from the plaintiff, which I 
deposited in the /name of bank or trust company], as designated by the judgment of foreclosure as the depository of surplus 
monies, to the credit of this action. The money remains on deposit subject to the order of this court, as appears by the voucher 
attached and incorporated by reference. 


[OR:] 


After allocation of the purchase money, as above, the residue of the mortgage debt remaining unsatisfied is $/dollar amount 
of sum due], with interest from the date of this report. 


[END OF CHOICES] 


Attached and incorporated by reference is a statement showing the several items mentioned above, as well as the method of 
computation of the /surplus/deficiency]. 


I have executed and delivered a good and sufficient deed of conveyance of the mortgaged premises to the plaintiff, conveying 
the premises as described in the judgment of foreclosure and sale. 
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8 173. Notice—Motion to confirm report of referee on sale of mortgaged premises 


Topic Summary Correlation Table 
[Caption, see § 3] 


NOTICE OF MOTION TO CONFIRM REPORT OF FORECLOSURE SALE 


To: [Names of interested parties] 


Please take notice that on the attached affidavit of /name of affiant], in support of the motion to confirm the referee's report 
which is now served on you, on the report of /name of referee], filed in this action on /date of filing report], and on [description 
of other papers on which motion is based], plaintiff will make application before /name of court], [name of state], at [location 
of court], on [date of hearing], at [time of hearing], ox as soon after as counsel can be heard, for an order confirming the referee's 
report of sale and making that sale absolute, (OPTIONAL: and for an order directing the referee to pay over the surplus monies to 
[[name of owner of equity of redemption]/the city treasurer/the county treasurer],] and for such further relief as may be proper. 


Dated: /date of notice] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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AFFIDAVIT 

State of /name of 

state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. I, [name of attorney for plaintiff], am the attorney for [name of plaintiff], plaintiff in the above-entitled action. 


. The report of sale by /name of officer], of [name of city], [name of county], [name of state], appointed to sell the premises 


described in the complaint filed by /name of plaintiff], plaintiff, was filed in the office of /title of official], of [name of county], 
on /date of filing]. 


The following are the only parties who have appeared in this action and demanded notice of all proceedings had in connection 
with this cause: 


Names of Parties Receiving Notice Names of Attorneys Addresses of Attorneys 
[Name 1] [name 1] [address 1] 
[Name 2] [name 2] [address 2] 
[Name 3] [name 3] [address 3] 


No previous application has been made for the relief sought in this proceeding. 


WHEREFORE, deponent requests an order confirming the above report of sale. 
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Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 


West's Key Number Digest 
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JUDGMENT 


[Name of plaintiff], plaintiff in the above-entitled action, by /name of attorney for plaintiff], [his/her] attorney, having moved 
this court to confirm a sale of real estate made by the /sheriff/[title of official]] of [name of county], [name of state], on [date 
of sale], under an order issued out of the office of the /clerk/[title of official]] of [name of court], [name of state], and dated 
[date of order], directing the sale of that certain real property located at /address of property], in [name of city], [name of 
county], [name of state], and more particularly described as follows: /legal description of property]; and this court, having 
examined the proceedings of the /sheriff/[title of official]] under the order of sale, and having found that the proceedings have 
been made in all respects in conformity to law, and no exceptions having been filed nor objections made, and the full purchase 
price having been paid, 


It is therefore ordered and adjudged that: 


. The sale and proceedings be, and are, approved and confirmed. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 


Notes 
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[Caption, see § 3] 


ORDER 


On reading and filing the report of sale filed in this action on /date of filing report], by [title of official], of [name of city], 
[name of county], [name of state], appointed by this court to sell the premises described in the complaint filed in the above- 
entitled cause, and on motion of /name of attorney for plaintiff], attorney for [name of plaintiff], plaintiff, it appearing to this 
court that the sale was in all respects regularly and fairly advertised and conducted, it is ordered that the report of sale of /legal 
description of property] be, and it is, confirmed in all respects. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 
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The mortgaged premises have been sold, pursuant to the decree of foreclosure entered for $/dollar amount of highest bid], the 
highest bid received at auction, and application has been made to this court for the confirmation of the sale. 


This court, not having previously done so, held a hearing on /date of hearing], to establish the value of the mortgaged premises, 
and having found the fair market value for the premises to be $/dollar amount of fair market value of property], as of the date 
of sale; 


It is ordered that the plaintiff be required to credit $/dollar amount of credit] on the judgment as a condition of the confirmation 
of the foreclosure sale by this court. 


It is further ordered that within /number of days] days the plaintiff file [his/her] consent that the amount be so credited on the 
judgment and that the sale shall be confirmed. If the plaintiff fails to do so, confirmation of the sale shall be refused. 


Notes 
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COMMISSIONER'S DEED 


This deed, made /date of deed], by [[name of commissioner]/[name of official]], of [name of city], [name of county], [name 
of state], [commissioner/[title of official]], appointed in the above-entitled action and for the purpose set forth below, //name 
of commissioner]/[name of official]] grantor, to [name of grantee] grantee: In and by a judgment and decree made and entered 
in and by /name of court], [name of county], [name of state], on [date of judgment], in an action then pending in the court in 
which /name of plaintiff] was plaintiff and [name of defendant] was defendant, it was, among other things, ordered, adjudged 
and decreed that the mortgaged premises involved in the action and described in the decree, should be sold at public auction, 
by the grantor as /commissioner/[title of official]], in the manner required by law. The grantor was appointed /commissioner/ 
[title of official]] by the court to make the sale, and was qualified as such /commissioner/[title of official] ]. 


A certified copy and order of sale on the decree were issued and delivered to the /commissioner/[title of official]]. [He/She] 
did sell the premises mentioned in the decree and described below at public auction at [address of public auction], in [name 
of county], [name of state]. The sale was held on /date of auction], at [time of public auction], after due notice of sale was 
given as required by law. 


The premises were fairly sold at the sale to /name of grantee], the grantee, for $/dollar amount of sale price], [he/she] being the 
highest bidder and that sum being the highest bid. Such sum was paid by the purchaser to the undersigned /commissioner/[title 
of official] ], and the [commissioner/[title of official]] delivered to the purchaser [his/her] certificate of sale, and filed a duplicate 
of the certificate in the office of [title of official], [name of county], [name of state], as required by [citation of statute or rule]. 


The /specification of statutory period] has expired from the date of the sale, and no redemption has been made by any person 
of the premises so sold. 
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In consideration of the premises, and of the sum paid by the grantee, the undersigned /commüssioner/[title of official]], as 
grantor, does grant, bargain, sell and convey to /name of grantee], grantee, and [his/her] heirs and assigns all that certain real 
property at /address of property], [name of city], [name of county], [name of state], and more particularly described as follows: 
[legal description of property], together with all appurtenances belonging to that property. 


In witness, the grantor, as commissioner, affixes /his/her] signature on the day and year first above written. 


[Name of commissioner] 
Commissioner 


Notes 


West's Key Number Digest 
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SHERIFF'S DEED 


This indenture, made this /date of indenture] , between [name of sheriff] , sheriff of [name of county], and [name of other party], 
of [name of county]. 


A judgment was rendered by the /title of court] of [name of city], [name of state], on [date of judgment], and entered on [date 
of entry of judgment], in a certain action then pending in that court, in which /name of plaintiff] was plaintiff, and /names of 
defendants] were defendants. A certified copy of the judgment or decree was delivered to the sheriff, for execution. It was, 
among other things, ordered, adjudged, and decreed, that the mortgaged premises described in the complaint in the action, and 
specifically described in the judgment or decree, be sold at public auction by the sheriff of /name of county], in the manner 
required by law, and according to the course and practice of the court; that such sale be made in front of the courthouse, in 
[name of county], between the hours of [time of day] and [time of day] on such day as the sheriff shall appoint; that any of 
the parties to the action might become the purchaser at the sale; and that the sheriff execute the usual certificates and deeds 
to the purchaser, as required by law. 


The sheriff did, at [time of sale], on [date of sale], after due public notice had been given, as required by the laws of this state, 
and the course and practice of the court, sell at public auction, in front of the courthouse in /name of county], pursuant to the 
judgment, and the provisions of law, the premises mentioned in the judgment. The premises in the judgment, described below, 
were fairly sold to [name of highest bidder] for the sum of $/dollar amount of highest bid], lawful money of the United States, 
[he/she] being the highest bidder, and that being the highest sum bid for the premises. 


On /date of payment], [name of highest bidder] paid to the sheriff the sum of money so bid by [him/her]. 
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The sheriff then made and issued in duplicate the usual certificate of sale, in due form required by law, and delivered one copy 
of the certificate to the purchaser, and caused the other to be filed and recorded in the /title of recording official] of [name of 
county], [name of state]. 


More than /specification of time period] has elapsed since the date of the sale, and no redemption has been made of the premises 
so sold by or on behalf of the judgment debtors, the defendants, or by or on behalf of any other person having an interest in 
the property. 


Now, [name of sheriff], sheriff, in order to carry into effect the sale so made by [him/her] as mentioned above, pursuant to 
the judgment, and in conformity with the laws governing such case, and also in consideration of the premises and of the sum 
of $/dollar amount of sale price] lawful money of the United States, so bid and paid to /him/her] by the purchaser, /name of 
purchaser], the receipt of which is acknowledged, has granted, bargained, sold, and conveyed, and does grant, bargain, sell, 
and convey to /name of purchaser], and to [his/her] heirs and assigns forever, the following-described real property: /legal 
description of property], together with all appurtenances belonging to the premises, and the reversion and reversions, remainder 
and remainders, rents, issues, and profits of it. 


Dated: /date of deed] 


[Name of sheriff] 
[Title of sheriff] 


Notes 
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[Caption, see § 3] 


NOTICE TO QUIT 


To: [Names of interested parties] 


You are notified that the premises known as /address or other designation of premises], in [name of city], [name of county], 
[name of state], now occupied by you, have been sold to the undersigned, /name of owner], under a judgment of foreclosure 
in an action brought against /name of party], and that title under the foreclosure has been duly perfected and that the deed 
delivered pursuant to the sale has been exhibited to you. 


You are given further notice that the undersigned is now the owner of the above-described premises, and demands that you, 
and all other persons occupying the premises, remove from and surrender possession of the premises to the undersigned on or 
before /due date of surrendering possession]. 


Dated: /date of notice] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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AFFIDAVIT 
State of /name of 
state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


Section 1445 of the Internal Revenue Code (26 U.S.C.A. 8 1445) provides that a purchaser of a United States real property 
interest must withhold tax if the seller is a foreign person. To inform /name of lender] that withholding of tax is not required 
on disposition of the United States real property interest by /name of purchaser], the undersigned, /name of owner], a [name 
of state] corporation, (“Owner”), certifies the following: 


(1) Owner is not a foreign corporation, foreign partnership, foreign trust, or foreign estate (as those terms are defined in the Internal 
Revenue Code and Income Tax Regulations); 


(2) Owner's United States employer identification number is / employee identification number of owner]; 
(3) Owner's office address is [office address of owner], [name of city], [name of county], [name of state]; and 


(4) Affiant understands that this certification may be disclosed to the Internal Revenue Service by /name of lender] and that any 
false statement contained in this affidavit could be punished by fine, imprisonment, or both. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 
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AFFIDAVIT 
State of /name of 
state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


Section 1445 of the Internal Revenue Code (26 U.S.C.A. 8 1445) provides that a purchaser of a United States real property 
interest must withhold tax if the seller is a foreign person. To inform /name of lender] that withholding of tax is not required 
on disposition of the United States real property interest, I, /name of affiant], certify the following: 


(1) Iam not a nonresident alien for purposes of United States income taxation; 


(2) My United States taxpayer identification number (or social security number in the event that I do not have a taxpayer 
identification number) is [employee identification number of affiant]; and 


(3) My home address is /home address of affiant], [name of city], [name of county], [name of state]. 


I understand that this certification may be disclosed to the Internal Revenue Service by /name of lender], and that any false 
statement contained in this affidavit could be punished by fine, imprisonment, or both. 


Under penalties of perjury, I declare that I have examined this certification and to the best of my knowledge and belief it is 
true, correct, and complete. 


Dated: /date of affidavit] 
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8 183. Introductory comments 


Topic Summary Correlation Table 
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The rule that the parties to a mortgage or deed of trust may, in the absence of statutory regulation, legally insert a provision 
conferring a power of sale on the mortgagee or a trustee is no longer a matter of doubt. Such mortgages are not looked on with 
disfavor as they once were. A power of sale is not invalid as clogging the mortgagor's right of redemption, nor is it invalid as 
violating a statute providing that a mortgage shall not be deemed a conveyance so as to give the mortgagee a right to possession 
without foreclosure and sale. Generally, such a sale is made without recourse to courts, although the statutes generally prescribe 
a certain mode of notice or advertisement, and the foreclosure is sometimes called “foreclosure by advertisement" or “statutory 
foreclosure." In some jurisdictions the sale must be confirmed by a court, and there are jurisdictions in which the sale must 
be by a sheriff, public trustee, or other official. Sometimes, also, the aid of a court of equity may be sought in the exercise of 


the power of sale.! 


The power of sale contained in a mortgage is a matter of contract. It is essentially similar to such a power in a trust deed, the only 
difference being that in one instance it is to be exercised by the mortgagee, and in the other instance, by the trustee. When the 
power of sale is exercised and the sale is fairly made, its effect is to cut off the mortgagor's equity of redemption as effectually 


2 
as a sale under a decree of foreclosure. 


A sale of land made in the exercise of a power to sell, contained in a mortgage or in a deed of trust, must be made strictly in 
accordance with the power conferred and with conditions imposed on its exercise. Such a sale is not a judicial sale, although, 
if made pursuant to the power given, it is as valid and binding and has the same force and effect as a sale under a decree. It is 
absolute and final against all persons other than the mortgagor and his or her privies. Nevertheless, foreclosure by sale under 
power is frowned on in practice in many jurisdictions, for the reason that there is not judicial determination of the regularity 


and validity of the sale. In some jurisdictions, the sale must be judicially affirmed.’ 
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8 184. Checklist—Drafting a notice of foreclosure sale 
pursuant to a power contained in a mortgage or deed of trust 


Topic Summary Correlation Table 
Checklist of matters, inter alia, that should be included in a notice of foreclosure sale pursuant to a power contained in a mortgage 
or deed of trust: 


* Names of the mortgagor and mortgagee 

* Description of property 

* Description of the mortgage 

* Statement of the amount of the indebtedness 
* Time of sale 

* Place of sale 


* Terms and conditions of the sale 


Westlaw. O 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 





End of Document O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 20217 


§ 185. Request—For copy of notice of default and sale, 18 Am. Jur. PI. & Pr. Forms... 


18 Am. Jur. Pl. & Pr. Forms Mortgages 8 185 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 


H. Sale Under Power 


8 185. Request— For copy of notice of default and sale 


Topic Summary Correlation Table 
[Caption, see § 3] 


REQUEST FOR COPIES OF NOTICES 
OF DEFAULT AND SALE 


In accordance with /citation of statute], request is made that a copy of any notice of default and a copy of any notice of sale 
under the /deed of trust/mortgage] recorded [date of recording], in [title of recording office], [name of city], [name of county], 
[name of state], executed by [[name of trustor]/[name of mortgagor]] as [trustor/mortgagor], in which [[name of beneficiary]/ 
[name of mortgagee]] is named as [beneficiary/mortgagee] [OPTIONAL: and [name of trustee] as trustee], be mailed to [name 
of party making request] at [address of party making request], [name of city], [name of state]. 


Dated: /date of request] 


[Name of attorney for interested party] 


Notes 
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8 186. Notice— To mortgagor—Intention to foreclose 
mortgage for default in payment—Demand 


Topic Summary Correlation Table 


To: /Name of mortgagor] 


Notice is given that the real estate mortgage executed and delivered by /name of mortgagor], as mortgagor, on [date of 
mortgage], to [name of mortgagee], as mortgagee, to secure a debt evidenced by the note attached to this notice, and which 
mortgage constitutes a lien on the real property located at [address of property], in [name of city], [name of county], [name of 
state], and described as follows: /legal description of property], will be foreclosed by the undersigned, as owner and holder of 
the property, unless, within /number of days] days from the date of this notice, the amount due on the attached note is paid in full. 


The note, together with interest, being past due, the undersigned mortgagee elects to declare, and does declare, the whole sum 
due. 


The amount required to redeem the defaults in payment, including principal and interest to date, is the sum of $/dollar amount 
of sum], plus interest to the time of payment. 


Dated: /date of notice] 


[Name of mortgagee] 


Notes 
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8 187. Notice— Default and election to sell 


Topic Summary Correlation Table 


NOTICE OF DEFAULT AND ELECTION TO SELL 


To: /Names of interested parties] 


On [date of execution], [[name of trustor]/[name of mortgagor]], [trustor/mortgagor] executed and delivered to /[/name of 
trustee]/[name of mortgagee]], as [trustee/mortgagee] [his/her] [deed of trust/mortgage] on the real property described in that 
[deed of trust/mortgage] as security for the payment of a promissory note executed and delivered by /[name of trustor]/[name 
of mortgagor]] on the same day to [name of beneficiary]/[ name of mortgagee]], which [deed of trust/mortgage] was recorded 
in the office of [title of recording official], [name of county], [name of state], on [date of recording], in book [number of book] 
at page /number of page]. 


A breach of the obligation, which obligation was given to secure the /deed of trust/mortgage], has occurred, in that [statement 
of facts pertaining to breach of obligation]. 


Notice is given that the undersigned /trustee/beneficiary/mortgagee] has elected to consider all of the principal and interest due 
in consequence of the above default, in accordance with the terms of the promissory note and /deed of trust/mortgage], and, in 
order to satisfy the obligation, has elected to sell, or cause to be sold, that real property described in the /deed of trust/mortgage] 
as that real property at [address of property], [name of city], [name of county], [name of state], and more particularly described 
as follows: /legal description of property]. 


Dated: /date of notice] 


[[Name of trustee]/ 
[Name of beneficiary]/ 
[Name of mortgagee]] 


Notes 
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8 188. Notice—Of foreclosure sale 


Topic Summary Correlation Table 
[Caption, see § 3] 


NOTICE OF FORECLOSURE SALE 


To: [Names of interested parties] 


Notice is given, pursuant to /citation of statute], that a mortgage, covering the premises described below, dated /date of 
mortgage], which was executed and delivered by /name of mortgagor], mortgagor, and which was filed for record in the office 
of [title of official], [name of county], [name of state], in [location of recording], will, pursuant to a power of sale contained in 
that mortgage, be foreclosed by a sale, at public auction, to the highest bidder at the sale. 


The above sale will be conducted at the front door of the courthouse at [address of courthouse], in [name of city], [name of 
county], [name of state], at [time of sale] on [date of sale], to satisfy the amount due on the above-described mortgage on 
the day of sale. 


The undersigned is the lawful owner of the above-described mortgage, and the note thus secured. /Name of mortgagor] has 
defaulted in the conditions of the note and mortgage, and the undersigned claims $/dollar amount of principal and interest], 
principal and interest to be due on the mortgage, plus interest at $/dollar amount of interest] per [specification of time period] 
from /date of accrual of interest], to the date of sale. 


The premises subject to the above-described mortgage, which premises will be sold at the above-stated public auction are that 
certain real property at [address of property], [name of city], [name of county], State of [name of state], and more particularly 
described as follows: /legal description of property]. 


Dated: /date of notice] 


[Name of mortgagee] 


Notes 
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8 189. Complaint, petition or declaration— To foreclose mortgage—Statutory power of sale 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. The Plaintiffis a Bank having a usual place of business at /address of plaintiff], [name of city], [name of county], [name of state]. 
. The Defendants, /names of defendants], are individuals who reside at [address of defendants]. 


. On or about /date of delivery of promissory note], the Defendants made and delivered to the Plaintiff a promissory note secured 


by a mortgage covering real property known and numbered as /address of mortgaged property]. The mortgage 1s recorded 
with the /name of county] Registry of Deeds in book /number of book], page [number of page], and contains a STATUTORY 
POWER OF SALE. 


. Defendants have breached the conditions ofthe mortgage held by the Plaintiff, and Plaintiff is entitled to foreclose the mortgage 


by exercise of the power of sale, and also under the laws of /name of state] to foreclose it by open and peaceable entry on the 
property. Plaintiff brings this Complaint solely because of the provisions of an Act of Congress known as Soldiers' and Sailors' 
Civil Relief Act of 1940 and subsequent acts in amendment of the Act. 


On information and belief, the Plaintiffavers that neither the Defendants nor any other person interested in the premises described 
in the mentioned mortgage is in the military service or is entitled to the benefits of the Soldiers' and Sailors' Relief Act of 1940 
and acts in amendment of the Act. 


. The Plaintiff has no adequate remedy at law. 


. The Defendants are the only persons interested in the equity of redemption of the property covered by the mortgage so far as 


it appears in the records of the /name of county] Registry of Deeds /OPTIONAL: except the following: [description of other 
interests in numbered or lettered paragraphs]]. 


WHEREFORE, the Plaintiff requests that: 


. Notice to the Defendants and to all other parties concerned may be issued in the form prescribed by law; 


WESTLAW 
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. The Plaintiff be authorized to foreclose its mortgage by open and peaceable entry on the real estate described in the mortgage 
as provided by the laws of /name of state]; 


. The Plaintiff be authorized to exercise the power of sale as contained and set forth in the mortgage held by the Plaintiff; and 
. The court grant such other and further relief as is just and equitable. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
Practice Notes 
Foreclosures are creatures of statute, and mortgagees must follow the statutory procedure strictly to ensure that the foreclosure 


process proceeds as expeditiously as possible. Practitioners should pay particular attention to matters of publication and notice. 
Am. Jur. 2d, Mortgages § 573. 
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8 190. Complaint, petition or declaration— To foreclose 
mortgage—Statutory power of sale— Trustee as defendant 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


1. The Plaintiff is a Bank having a usual place of business at [business address of plaintiff], [name of city], [name of county], 
[name of state]. 


2. The Defendants are /name of first defendant] and [name of second defendant], individuals who reside at /list of addresses of 
first and second defendants]; Trustee of [name of trust]; Nominee Trust, with a principal address of [address of trust]; and 
[name of bank], a [name of state of incorporation] corporation whose principal address is [address of bank], [name of city], 
[name of county], [name of state]. 


3. On or about /date of delivery of promissory note], the Defendants made and delivered to the Plaintiff a promissory note secured 
by a mortgage covering real property known and numbered as /address of property], the mortgage being recorded with the 
[name of city] Registry of Deeds in book [number of book], page [number of page], and the mortgage contains a STATUTORY 
POWER OF SALE. 


4. There exists a breach of the conditions of the mortgage held by the Plaintiff by reason of which the Plaintiff is entitled to 
foreclose it by exercise of the power of sale contained in it, and also under the laws of /name of state], to foreclose the mortgage 
by open and peaceable entry on the property. Plaintiff brings this Complaint solely because of the provisions of an Act of 
Congress known as Soldiers' and Sailors' Civil Relief Act of 1940 and subsequent acts in amendment of the Act. 


5. On information and belief, the Plaintiff avers that neither the Defendants nor any other person interested in the premises described 
in the above-mentioned mortgage is in the military service or is entitled to the benefit of the Soldiers' and Sailors' Relief Act 
of 1940 and acts in amendment of the Act. 


6. The Plaintiff has no adequate remedy at law. 


7. Defendants are the only persons interested in the equity of redemption of the property covered by the above-mentioned mortgage 
so far as it appears in the records of the Registry of Deeds. (OPTIONAL: except the following: 
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a. [description of interest 1] 
b. [description of interest 2]] 


WHEREFORE the Plaintiff requests that: 


1. Notice to the Defendants and to all other parties concerned may be issued in the form prescribed by law; 


2. Plaintiff be authorized to foreclose its mortgage by open and peaceable entry on the real estate described in the above-mentioned 
mortgage, as provided by the laws of /name of state]; 


3. Plaintiff be authorized to exercise the power of sale as contained and set forth in the mortgage held by the Plaintiff; and 
4. The court grant plaintiff such other and further relief as it deems just and equitable. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


Practice Notes 
Foreclosure procedures are creatures of statute, and the procedures are rigid in most jurisdictions. The mortgagee's counsel 


should ensure that the mortgagee has complied with all notice requirements before commencing foreclosures. Am. Jur. 2d, 
Mortgages $ 573. 
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8 191. Complaint, petition, or declaration— To enjoin foreclosure sale 
— Seeking ascertainment of amount owed on note and deed of trust 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 
. Defendant is a resident of [name of city], [name of county], [name of state]. 


. On [date of purchase], plaintiff purchased a tract of land from the defendant /name of defendant] purporting to be of the 


following dimensions and description: /legal description of tract of land]. 


4. The agreed purchase price for the above-described tract of land was $/dollar amount of agreed purchase price], and plaintiff paid 


UA 


Os 


m 


all that sum to defendant except for $/dollar amount of balance due], for which [he/she] executed and delivered a promissory 
note in the amount of $/dollar amount of promissory note] to defendant [name of defendant], secured by a deed of trust with 
power of sale executed and delivered by plaintiff the same day, which deed of trust conveyed the above tract of land to /name 


of plaintiff] in trust. 


. On [date of knowledge], plaintiff learned that defendant was not the owner of the above-described tract of land, but owned only 


that part described as follows: /legal description of piece of land owned by defendant]. The remainder of the tract purportedly 
conveyed to plaintiff is now, and was at the time of the conveyance, owned by /name of owner]. 


. On [date of offer], plaintiff offered to pay defendant for defendant's land such sum as might be just and equitable under the 


circumstances, but defendant refused to enter into any adjustment of the amount of the purchase price and insisted on full 
payment by plaintiff to defendant of the face value of the note. 


. Plaintiff refused to pay to defendant the full face value of the note, and on /date of publication], pursuant to a power of sale in 


the above-described deed of trust, defendant published /his/her] notice of sale of the above-described premises in /designation 
of publication], such sale to be held on /date of sale]. 
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oo 


. Plaintiff is now, and has always been, ready, willing, and able to pay defendant such an amount for defendant's land as may be just 
and equitable. By reason of the above facts, the amount, if any, owing to defendant by plaintiff is unliquidated and uncertain and 
is capable of ascertainment only by a just and equitable appraisement of the property actually conveyed to plaintiff by defendant. 


No 


. If the sale of the real estate by defendant under the power of sale in the above deed of trust is not restrained, and if the amount 
due and owing defendant by plaintiff, or to plaintiff by defendant, 1s not ascertained, and the deed of trust discharged on payment 
to defendant by plaintiff of such amount as may be determined owing, or on finding that there is no sum due, then plaintiff 
will sustain irreparable injury, in that /he/she] will forever be prevented by defendant from retaining /his/her] interest in the 
land on just and equitable terms. 


10. For the reasons stated above, the plaintiff has no adequate remedy at law or otherwise. 


WHEREFORE, plaintiff requests that: 


— 


. A preliminary injunction issue enjoining defendant, defendant's agents and employees, from proceeding, pursuant to the power 
of sale contained in the above deed of trust, to foreclose and sell the real estate described above during the pendency of this 
action. 


2. Ona final hearing, defendant, defendant's agents and employees, be permanently enjoined from foreclosing the above-described 
deed of trust and selling the real estate described in it. 


U 


. The court ascertain the amount, if any, due and owing to defendant for the sale of as much land as /he/she] had title to, as 
described above. 


A 


. The court order the deed of trust satisfied on payment to defendant, by plaintiff, of the amount, if any, the court determines 
to be owing. 


Nn 


. The plaintiff have such further relief as the court deems just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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8 192. Complaint, petition, or declaration—To enjoin nonjudicial sale and for declaratory relief 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


1. Plaintiff, [name of debtor], is, and at all times mentioned in this complaint was, a resident of [name of county], [name of state]. 


2. Defendant, /name of creditor], is now, and at all times mentioned in this complaint was, a corporation organized and existing 
under the laws of /name of state], with its principal place of business located at [business address of creditor], in [name of 
county], [name of state]. 


3. (OPTIONAL: Defendant, [name of trustee], is, and at all times mentioned in this complaint was, a resident of [name of county], 
[name of state].] 


4. Defendants DOES 1 through 10, inclusive, have, or claim to have, an interest in the property subject to the /deed of trust/ 
mortgage] described below, which interest is subsequent to and subject to the lien of that /deed of trust/mortgage]. The true 
names or capacities, whether individual, corporate, associate, or otherwise, of defendants DOES 1 through 10, inclusive, being 
unknown, plaintiff sues these defendants by these fictitious names and will amend this complaint to show their true names and 
capacities when they are ascertained. 


5. On [date of promissory note], plaintiff executed and delivered to defendant /name of creditor] a promissory note payable to 
defendant /name of creditor] in the amount of $/dollar amount of promissory note], with interest at the annual rate of [percentage 
rate of annual interest]?o, payable as follows: [specification of terms of payment]. This promissory note is referred to in this 
complaint as "the note." A copy of the note is attached as Exhibit /designation of exhibit], and incorporated by reference. 


6. On /date of execution], as security to defendant [name of creditor] for payment of the note, plaintiff executed a /deed of trust/ 
mortgage] conveying to /defendant [name of trustee] as trustee for defendant [name of creditor] as beneficiary/defendant 
[name of creditor] as mortgagee] that real property located at [street address of property] in [name of city], [name of county], 
[name of state], which is more specifically described as /legal description of property]. The [deed of trust/mortgage] was 
recorded as document number /number of document] in the official records of /name of county], [name of state]. This [deed 
of trust/mortgage] is referred to in this complaint as “the /deed of trust/mortgage]," and the property described in the /deed 
of trust/mortgage] is referred to as “the property." A copy of the /deed of trust/mortgage] is attached as Exhibit /designation 
of second exhibit], and incorporated by reference. 
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. On /date of recording], defendant [name of creditor] caused to be recorded a notice of default as document number [number 
of document] 1n the official records of /name of county], [name of state], alleging that a breach of the obligation secured 
by the /deed of trust/mortgage] had occurred, in that /specification of nature of alleged default or defaults], and electing to 
sell the property to satisfy that obligation. A copy of the notice of default is attached as Exhibit /designation of exhibit], and 
incorporated by reference. 


oo 


. [Statement of facts showing that default was improperly declared or that proceedings are otherwise invalid]. 


No 


. Defendant /name of creditor] intends to sell the property, having given notice that sale of the property will take place on /date 
of sale], at [time of sale], at [street address of sale], [name of county], [name of state]. Unless restrained, defendant /name of 
creditor] will thus sell the property or cause the property to be sold. This sale would be to plaintiff's great and irreparable injury, 
for which pecuniary compensation would not afford adequate relief, in that plaintiff, having no right to redeem the property 
from the sale, will forfeit the property 1f the sale takes place as scheduled. 


10. An actual controversy has arisen and now exists between plaintiff and defendant /name of creditor] regarding their respective 
rights and duties. Defendant /name of creditor] contends that [statement of creditor's contentions]. Plaintiff contends that 
[statement of debtor's contentions]. A judicial declaration 1s necessary and appropriate at this time under all the circumstances 
so that plaintiff may determine /his/her] rights and duties under the note and /deed of trust/mortgage]. 


WHEREFORE, plaintiff requests judgment as follows: 


= 


. A temporary restraining order, a preliminary injunction, and a permanent injunction, all enjoining defendant /name of creditor], 
and /his/her/its] agents, attorneys, and representatives, and all persons acting in concert or participating with them, from selling, 
attempting to sell, or causing to be sold the above-described property, either under the power of sale in the /deed of trust/ 
mortgage] or by foreclosure action; 


N 


. A declaration by the court that sale of the property to enforce the /deed of trust/mortgage] is improper, in that /specification 
of reasons showing why enforcement of sale is improper]; 


U 


. Costs of suit; and 


A 


. Such other and further relief as the court may deem just and equitable. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


Drafter's Notes 


The first optional clause is applicable only if a trustee under a deed of trust is joined as a defendant. 
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H. Sale Under Power 


8 193. Complaint, petition, or declaration—To enjoin 
foreclosure sale—Seeking to compel foreclosure by action 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff, /name of plaintiff], is a resident of [name of city], [name of county], [name of state], and is the mortgagor in the 


mortgage described below. 


. Defendant, /name of defendant], is a resident of [name of city], [name of county], [name of state], and is the mortgagee in 


the mortgage described below. 


. Defendant has commenced proceedings in /name of county], [name of state], to foreclose by advertisement and sale a certain 


mortgage on that real property at /address of property], [name of city], [name of county], [name of state], and more particularly 
described as follows: /legal description of property]. 


. The above-mentioned proceedings have been brought by defendant to foreclose under power of sale a mortgage dated /date of 


mortgage], given by plaintiff to defendant to secure an indebtedness of $/dollar amount of principal] principal, with interest at 
the rate of [percentage of interest]% per [specification of time period], owing from plaintiff to defendant. The mortgage was 
recorded in the office of /title of recording official], in book [number of book] at page [number of page] on [date of recording], 
at [time of recording]. 


5. Plaintiff has a valid defense against collection of the amount claimed by defendant to be due on the above-described mortgage, in 


that defendant claims the sum due on the debt to be $/dollar amount of sum due as claimed by defendant], whereas plaintiff has 
paid the sum of $/dollar amount of sum paid by plaintiff], plus $[dollar amount of interest] interest, to defendant, so that there is 
but $/dollar amount of sum due] owing on the debt, which latter sum plaintiff tendered to defendant on /date of tendering sum], 
in full payment of the mortgage, and which sum defendant failed and refused to accept from plaintiff on that date. Plaintiff, 
at all times since /date of tendering sum], has been ready, willing, and able, and now is ready, willing, and able, to pay the 
sum of $/dollar amount of sum due] to defendant in satisfaction of the mortgage, but defendant has refused, and continues to 
refuse, to accept that sum. 


WESTLAW 


§ 193. Complaint, petition, or declaration—To enjoin..., 18 Am. Jur. Pl. & Pr.... 


. Unless defendant is restrained from proceeding with the above-mentioned foreclosure by advertisement, plaintiff will suffer 
irreparable injury, in that if the foreclosure by defendant occurs, plaintiff will lose /his/her] equity of redemption and all /his/ 
her] other interest in the above-described real property. 


. For the reasons set forth above, the plaintiff has no adequate remedy at law or otherwise. 


WHEREFORE, plaintiff requests that: 


. A temporary restraining order issue restraining defendant, defendant's agents and employees, from foreclosing the above 
mortgage by advertisement until a hearing is held on plaintiff's application for a preliminary injunction. 


. A preliminary injunction issue enjoining defendant, defendant's agents and employees, from foreclosing the above mortgage 
by advertisement, during the pendency of this action. 


. Ona final hearing, defendant, defendant's agents and employees, be permanently enjoined from foreclosing the above mortgage 
by advertisement, and the court issue its order directing that all further proceedings for the foreclosure of the mortgage be had 
in this court. 


. Plaintiff receive such additional relief as may seem equitable to the court. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
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H. Sale Under Power 


8 194. Complaint, petition or declaration— To enjoin sale under 
power—Misunderstanding as to promissory note's terms of payment 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff, ‘name of plaintiff], is a resident of [name of city], [name of county], [name of state]. 
. Defendant, /name of defendant], is a resident of [name of city], [name of county], [name of state]. 


. Plaintiff seeks to restrain and enjoin defendant and / his/her] trustee, [name of trustee], from exercising a power of sale contained 


in a deed of trust executed by /name of plaintiff's grantor] to defendant as a part of the purchase price of the property described 
below, when /name of plaintiff's grantor] acquired the property from defendant. The deed of trust is recorded in book /number 
of book], page [number of page] of the [designation of book] of [name of county], [name of state]. 


. Plaintiff is the present owner of the parcel of land in /name of county], [name of state], described in a [warranty/[description 


of deed]] deed, dated [date of deed], which deed is recorded at [name of recording office], in book [number of book], page 
[number of page] of [name of county], [name of state]. A true and correct copy of the deed is attached as Exhibit /designation 
of exhibit], and incorporated by reference. 


. Part of the consideration paid by plaintiff to /name of plaintiff's grantor] in acquiring the described parcel of land was the 


assumption by plaintiff of an existing first lien note to defendant /name of defendant], in the original principal sum of $/dollar 
amount of first lien note], such note being secured by the above-described deed of trust. 


. Plaintiff acquired the property referred to above, and paid a valuable consideration for the property, as a bona fide purchaser. 


Plaintiff understood and believed that the first lien note on the real property was current and in good standing at the time of 
the purchase. 


. Plaintiff understood that the first lien note required a monthly payment in the amount of $/dollar amount of monthly payment] 


and on /date of mailing], immediately after the closing of the transaction by which plaintiff acquired the property, plaintiff 
mailed to defendant, /name of defendant], a check in that amount. 
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9. The payment in the form of a check payable to /name of defendant] in the amount of $/dollar amount of check] dated [date of 
check], bore the notation “for [identification of month and year]” and was cashed by defendant /name of defendant] on [date 
of cashing check]. 


10. In a letter that accompanied the above-mentioned check to defendant, plaintiff advised defendant that /he/she] had purchased 
the land and that, although the installment payment being made was "slightly late," defendant could expect to receive future 
installment payments to be made around the /ordinal number of day 1] or [ordinal number of day 2] of each month. 


11. Shortly after, on [date of receipt of letter], plaintiff received a letter, dated /date of letter], postmarked [date of postmark] from 
[name of attorney for defendant], an attorney at law, and written on behalf of defendant /name of defendant]. 


12. The letter stated in part 


Your letter of [date of letter], indicates you intend making payments on [list of dates of payments] or [ordinal 
number of day] of the month. This is not an acceptable procedure. One payment was due on [due date of payment], 
and was not received on or before that time. Another payment was due on [date of payment]. [Name of defendant] 
has not, as of [date of letter], received that payment. 


13. The letter pointed out that the note provided for interest at the rate of /percentage rate of annual interest]% per annum on 
delinquent payments and that any payment which was not paid on or before the date that the payment was due, would accrue 
interest at the rate of /percentage rate of annual interest]% per annum from the due date until the date on which payment was 
received. 


14. The letter gave no indication that the above-described note was being accelerated or that acceleration would occur at any 
particular period of time. 


15. The letter was the first notice plaintiff had of any preexisting delinquency with respect to the monthly payments under the 
above-described note. Within /number of days] days after receipt of the letter, on or about /date of mailing additional monthly 
payment], plaintiff mailed to defendant an additional monthly payment in the amount of $/dollar amount of additional monthly 
payment]. 


16. A copy of the above-stated letter from /name of attorney for defendant], attorney at law, is attached as Exhibit /designation 
of exhibit], and incorporated by reference. 


17. On [date of writing letter], plaintiff wrote to [name of attorney for defendant], defendant's attorney, advising that /he/she] had 
checked the relevant instruments and that all payments in the future would be made prior to the /ordinal number of day] day of 
the month. A copy of that letter is attached as Exhibit /designation of exhibit], and incorporated by reference. 


18. At that point in time, plaintiff had received no indication from defendant, or from defendant's attorney, that defendant had any 
intention of accelerating the maturity date of the above-described note. 


19. On /date of information], plaintiff was informed by /name of original obligor], the original obligor, that /he/she] had that 
day received from /name of attorney], an attorney at law, located in /name of city], [name of state], a letter concerning the 
above-described note. 


20. On /date of contacting attorney], plaintiff contacted the attorney and was advised by [him/her] that defendant was accelerating 
the above-described note. 


21. By letter, dated /date of letter], the attorney returned to plaintiff the check in the amount of $/dollar amount of check] that 
had been mailed to defendant as the second payment described above. 
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22. On /date of forwarding additional monthly payment] and [date of forwarding additional monthly payment] respectively, 
plaintiff forwarded additional monthly payments to defendant, each in the amount of $/dollar amount of additional monthly 
payment]. Such checks were returned to plaintiff by defendant's attorney soon after their respective receipts. 


23. Plaintiff's purchase of the property and the making of the payments were all done in good faith and at the time of the making 
of the first two payments by plaintiff to defendant, plaintiff was under the belief that they were not overdue. If any payment 
was in fact late, which plaintiff denies, such was due to accident or mistake of fact, as more fully set out below. 


24. The letter from /name of attorney for plaintiff], plaintiff's attorney, dated /date of letter], was the first and only communication 
from defendant until /his/her] attempt to accelerate the note, and operated to give plaintiff at least a reasonable time within 
which to make the payments assertedly due on /due date of payment]. Plaintiff acted reasonably and in reliance on such letter 
in making /his/her] payment within /number of days] days after receiving it. 


25. [Statement of reasons for misunderstanding]. 


26. It was also the agreement and understanding between defendant and purchaser, and it was so specified in the contract between 
them, that the note payments would be determined by the “date of closing.” The actual “date of closing” was not /date of 
drafting note], the date of the note as drafted, but was, in fact, /date of closing], the date of closing. 


27. Plaintiff believed it to be the latter day, namely /date of disbursement of proceeds], as it was on that date that the title abstracts 
for the closing were brought to date and on which date the disbursement of the proceeds occurred. 


28. The determination that /date of drafting note] was the “date of closing" constituted a mistake in fact between defendant and 
purchaser. 


29. Accordingly, the requirements in the note as drafted, for payments on the /ordinal number of day] day of the month constituted 
further mistakes in fact. Due to /his/her] knowledge of the understanding and contract between the parties and of the “date 
of closing,” and because /he/she] had not seen the actual note, plaintiff reasonably and in good faith believed the monthly 
payments to be due on the /ordinal number of day] day of the month. 


30. Plaintiff would suffer great, immediate, and irreparable injury if defendant is not enjoined and restrained from selling the 
property as above set forth, because plaintiff would lose /his/her] significant equity in the subject property. Plaintiff has no 
adequate remedy at law. Plaintiff tenders into the /register/[name of department]] of the court all monthly payments that /he/ 
she] believes possibly now due, which have earlier been tendered to defendant but returned by /him/her], such amount being 
$/dollar amount of sum tendered to defendant], and plaintiff will later tender payments for future months into the register of 
the court. 


WHEREFORE, plaintiff requests that: 


= 


. A temporary restraining order issue restraining defendant /name of defendant], from exercising the power of sale contained in 
the deed of trust from /name of plaintiff's grantor], as referred to above, at the trustee sale on /date of sale], until a hearing is 
had on plaintiffs application for a temporary injunction. 


N 


. A temporary injunction issue enjoining defendant from exercising the power of sale contained in the deed of trust from /name 
of plaintiff's grantor] as set forth above at the trustee sale on /date of sale], during the pendency of this action. 


U 


. On final hearing, defendant be permanently enjoined from exercising the power of sale contained in the deed of trust from 
[name of plaintiffs grantor], as set forth in paragraph /designation of paragraph] at a trustee's sale based on acceleration of 
maturity because of any late payment of monthly installments prior to /date of payment]. 


AR 


. Plaintiff recover all costs and expenses incurred in this action. 
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5. Plaintiff have such other and further relief to which /he/she] may be entitled. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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H. Sale Under Power 


8 195. Judgment or decree—Enjoining foreclosure sale under power and 
compelling foreclosure by action—Where mortgagor has valid defense 


Topic Summary Correlation Table 
[Caption, see § 3] 


JUDGMENT 


The above-entitled matter having come on for hearing on /date of hearing], on the verified petition of /name of petitioner], and 
it appearing to this court that /name of mortgagee], mortgagee, is attempting to foreclose by advertisement a certain mortgage, 
dated /date of mortgage], and recorded in the office of [title of recording official], in [name of county], on [date of recording], 
[number of book], page [number of page], on that real property at [address of property], [name of city], [name of county], 
[name of state], and more particularly described as follows: /legal description of property]; 


It appearing, further, that /name of mortgagor], mortgagor, has a valid defense to all, or part, of the amount claimed to be due 
on the debt secured by the mortgage; accordingly, 


It is ordered, adjudged, and decreed that /name of mortgagee] be, and is, perpetually enjoined from proceeding with the 
foreclosure by advertisement of the above-stated mortgage on the above-described real property. 


It is further ordered, adjudged, and decreed that all further proceedings for the foreclosure of the above-stated mortgage be had 
before this court or before another court having competent jurisdiction of the subject matter. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 
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8 196. Order— Provision—Suspending sale under power contained in deed of trust 


Topic Summary Correlation Table 


It is, therefore, ordered, adjudged, and decreed that the petition of /name of petitioner] be granted and that the sale under the 
above-stated trust deed shall not be held until /date of sale], subject to the performance by of the following conditions by /name 
of petitioner], the petitioner and trustor: 


1. Petitioner pay to the respondent /name of respondent] the sum of $/dollar amount of monthly rental] per month for the rental 
of the property, the first payment to be made on or before /due date of payment], and subsequent payments, while this order 
remains in effect, to be made on or before the ordinal number of day] day of each month subsequently. 


2. On or before /due date of payment], petitioner shall pay $/dollar amount of reimbursement] to the respondent to reimburse 
[him/her] for the premium paid by /him/her] for fire insurance on the premises. 


3. Within /number of days] days from the date of this order, namely, by [date of completion of restoration], petitioner shall cause 
the premises to be fully repaired, restored, and otherwise put in good condition and order. 


4. Petitioner shall pay all taxes and assessments on the premises before they become delinquent. 


The court reserves the right to vacate, supplement, amend, or modify this order on application of either party. 


Notes 
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